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Chapter Two

RIGHTS IN THE INDIAN
CONSTITUTION

INTRODUCTION

A rongiiteiion 1 nil oply whoop the compoition ofrhe rariene prguiy af
Forernmpene gnd fhe relagiom uﬂﬁﬁ pErm. Fe wop ptudied in the loxy chapier,
Lve conal BN B 8 docmenl LRt -||.'J': Ireits an the posvrs of 1 gorrrmmond
end rmesires 8 Semorratic syibes in which all porsons emfoy cortale rlghes, In (b
ehoprer. e shull srudy phe Tundomesnnl Kights comtained i rhe Indion
Comaritution, Part three of the Constituton of Indin (s (he Tundomen el
Rophas and alre mowtimes the fimiiz on theae rights, fw the mard gy fecodes, the
scope of rights bos chovged ond v somtr respects, expunded, Sfter srudying thiy
chapiergow wopld Lo
& ‘whbal wre the variods Tandamentol Righty fried [n'the Constitation of India:
% o thesr rights are protectad;
S whist role the judiciacy hus plaged in protecting wad intespreting these rights;
awd
& wikdr ds ik .!l'_,l'fr.rrl:r eerarecn fie Fundomenon! Rights and tite Direciioe
Principles of State :IFnl'l'.rH
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THe mpPorTANCE oF RIGHTS

In 1982 during the construction work for Asian Games the
governmenl egaged a few confractors, These adntracior's enployed
a large number of very poor corsiruction workers from different
parts of the corgrany o budd the fiyovers and stadims. Theseworkers
wers kapt it poor working conditions ard weve paid less than e
miiiemam toages decided by the govermment.

A tear of soctal scientists sturied thetr poar condition and
petitioned (he Sugireme Cours, They argoed Uhes enploging o person
to 1ok [or less than e minimum preseribed wage amounts o
besgar or forced labaur, which (s avislation of the Fundamental Right
against exploitation, Thie cosirt acoepted this ploa and direciidd {he

govermiment o ensure thai thousands of iorkers ged the presoribed

wapes for thedr work.

‘Machal Lalung tsis 23 when e was arestid. A residentof
Chuabwrt villge of Morigron district of Assan, Mahal was chamed
of eemesing grievous nfurkss. He was found mentadly oo unstable
steandd (il oo 10as senf asqndar trial foLok Priga Gopgnath Bomiolod
Mental Hospital in Tefpur for trestmemt,

Muchal was treated surcessiully aned dectors wrote tiee (o fol
authorifies tn 1067 and 1996 that he was fit to stond trial Bul no
ane pticd ey attention, Machal Latung remainerd in il custodyy,”

Muchal Lalungoes released induly 2005, He was 77 then. He
spenl 54 years under custodyy during which his oase never came up
for hearing. He was freed whena team appointed by the National
Humayi Rightts Comvnlssion interoenod after an inspeciion of
vederivials i the Slate.

Machal's entire e was wasted because a proper trial
agatnst him never ook place, Our Constitution gives every
citizen the right to ‘life and liberiy”; this means that every
cilizen must also have the right to faly and speedy Lelal.
Machal's case shows whal happens when rights granted
by the Constitution are not avatlable in practice.
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in the case of the lirst tnstance also there was violation
of rights provided In the Constitution. Bul it was
challenged in the court. As a resull, workers could get
whal was due Lo them in the form of thetr rnightiul wages.
The constitullonal guarantee aof the righl against
exploitalion ensured justee (o these workers,

Bill of Rights

Hoth these examples show the tmportance of having rights
and of the aciual implementation of these rights. A
demnocracy must ensure thal mdividuals have certain
rights and that the governmient will always recognise Lhese
rights. Therefors Il 1S often a praciice tn most demoesilic
eountties Lo list the Aghts of the cittzens n the constitution
tisell Such a lst of rghls mentioned and protected by
the constitution 1s called the bl of rights’. A bill of righis
prohibits governmen| irom thus acting agatns! the rghls
of the individuals and ensures aremedy in case there Is
violaton of these eights.

From wham does a cotistlution protect the riglhits of
the indtvidual? The rights of a person may be theealened
by another person or priviate organlsation. In such a
situation, the indiidual would need the protection of the
povernment. 5o, il is necessary l}_ml the government 1s
hound to protect the rghts of the individual. On (he other
hand. the argans of the government (the legisiature.
exerubive, bureancracy or even Lhe Judiclary), in the course
of thetr functoning, may viokite the rights of the person.

Fosnamental Ricars v THE INDIAN
ConsTITuTion

During our freedom struggle, the leaders of the freedom
movemer had realised the imporiance of rghts and
demanded that the British nilers should respeet rights of
the people. The Mottlal Neliru conumiites had demanded
a bill of righits as far back as in 1928, It was therelore,
natural Lhatl when India becaine independent and Lhe
Constitution was belng prepared. thére were no
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iwo optnlons on the tnclusion
-and protection of rights tn the
Constitution. The Constilution
listed the rights that would be
sprelally protecied and called
them fundamental nghis’

The word fundamenial
suggests Lhat these rights are so
important that the Constiluilion
has separalely Usted them and
mide special provistons for thetr
protectton. The Fundamental
Rigthis are so important that the
Conslitvtion iself ensures that
they are nol violated by the
government,

Fundamental Rights are
different rom other rights
avattable Lo us, While ordtnary
legal Adghis are protected and
enforced by ordinary law,
Fundamental Righis are
protected and guaranieed by
the constitiilion of the country.
Ordinary rights may be changed
by the legisiature by ordinary
process of law making, bul a
fundamental right may only be
changed by amending the
Constitution sl Bésides this,
no organ of the gavernment can
acl in g manner that vilates
them. As we shall study below
i tlis chapter, Judiciary has the
powers and responsibility to
protect the iindamental rights
from vigkatlons by actions of the

Bill of rights in the South African
Constitution

The South African Conslitution was
ayraded i December 1996, lis
creation and pramulgaiion took
pliace at a time when South Afriea
utill {need the threat of a civil war
after the dissolutien af the Apartheld
governmenl. The Soulh African
Constitutlon: says that s "Bill of

Rlthis iz n comerstone ol demoeracy

in Soulth Afrca™ 1L forbids
diseriminnlion on the grounds of
“race, gender. pregnancy, marital
slntus. ethnie or social origin,
colour. age. disability. religion.
eofiscfinee, Belief, cullire. lnguaye
and birth". T grants perbaps the

mos| extensivemnge of rights (o 1he

citizens. A spreml consiitutional
conrt enforees: the richts enshrined
in {he. comstita@on.

Sams of the Rights included in
the ronsittution of South Africa
inclode:

Righi lo [DHgnity

Right lo it labour procilees

Right (o healthy environmetl

ond right Lo prolecllon of

errvirommenl

Righl lo adequate housing

Rizghi Lo heallh care. (ood. water

and social securily

Children’s righis

Right o basic and higher

edfucation

@ Rignt of catioral. redigions ond
finghastic commiunities

@ Haght to mformaton

@

“% Right to Privacy
®
®

& @

& %
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government. Executive as well as legisiative actions can be declared
fllegal by the |udiciary {f these violate the fundamenial rights or
restricl them Inan unreasopnable manner. However, fundarmental
rights are not absélule or unlimiled rights. Government can pul
reasonable restrictions on the exerelse of our fundamental rghis,

Clieck your progress
Compare the Fundamenlal Rightls In the Indian Conslituiion
ﬂﬁl the Bill of Rights in the South Afrtean Constitution. Make
it list af rights that are:

@ Cmumlnhuth the constitutions
& Atﬂkﬂ:lnmlﬂnmhthm nn-un h:ﬂl.a

Rigur 1o BgQUALITY

Constder the followtng twe stiitions. These are Imaginary situations.
Bul simitlar things do happen and can happen. Do you think they
trvolve violaton of fundamental nghis?

% Swadesh Kumar s vistling his ofllage. He is acoompanted by one of his
Jriemeds, Thiey decided to have o aw of tea ai the village roadside hotel The
shopkeeper knew Suadesh Kumar bod asked the name of his friend (o ko
his caste. After this the shopkeeper served tea to Stpadesh Kumar ma nice
rrueg whhile his friend was given test i onegrithen iy becauise fre was dafin,

& Anorcer is served Lo four newsreaders of G television charmnel that iy
wordd no longer read the newes onscreen. They are alf women. The reason
given is that they are aboe the age of forty-five. Two male newsreaders
above the same age are nol berred from presenting the news.
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ﬂ‘ttumﬂhj

& Equmlity before liw
~ equal proteetion of Livws
% Probibaon of discrinunntion on

grmm:uﬁm!lumn mce, Casle, $ex ar

place af hirth

~ ijunl 'access (o shops, hotids. wells,

ke, baatbimrns ghits, roads ofe.
N Etﬁm!its— of upporiunty in public
3 Abalition of Untanclntithity
+  Abeliton of Uthes

% Prowetion of Rt o
~ [rewdomyof speech and expressiom

- nssembie pracefully:
— Fm asspckitions antons;

— anove frenly thrmughont e termitory

ol Tridisy;
— weslide vl el iany part of Indis;

-—p:i:!ihunngq:u’uﬁ:sﬂm ar lo cu'Ey

| ey u:uqm:lm. irmiele or thmsiness.
% Prometon i respect of conviction for
uffences
% Toght o hife and personnl ibery
% Tphi. o edimcation

% Protection sgnbtst nrrest snd detentien

i eerin cases

2E4EE

CONSTITUTION OF INDIA

Pant Ili: Fundamentsal Rights

Right against Exploitation

Y Prolitbiton urunmtmhmmbdiw
and foresd liboiir

“ Profubition of engpleymient of children
m benzarduus jobs.

Right to Freedom of Religion

v Freedom of conseténce and free
professiion, practice md propagtiser of

~ Freedom to manage relifoes allis

~ TFreedom 1 pay tixes for promotion of
oy partieuliar religlon

< Fresdom to ottend roliglons tastroctis
or worship in certaitn educationil
frestitaiions

% Protection of linguage, culture of
minorilies -

~ Right of minorites to establish
riuentional instiutions

lisht to Constititional Remedics

% Righd o metwve the cpurts (o issie
itireetiions /o et forits o enfarcemenh

of righits
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These are examples of clear discrimination. In one
instance the discrimination s based on caste and in
another it 1s based on gender. Do vou think that such
diEerminalion is justified?

Righi lo equaltly tries 1o do away with such and other
discriminations. I provides for equal sceess to public
places ke shops, hotels, places of entertatnment, wells,
bathing ghais and places of worship. There cannoi be
any diserfrritnation tn this aedess on the grounds only of
religlon, rmce, caste, sex, or place of birth. [f also prohibits
any diserimination in public employment on any of the
above mentoned basis. This righl 5 very important
because our soclety did not practice eqtial access in the
past.

The pracuee ol unlouchabllity ts one of Lhe crudest
manifeslalions of nequality. This has been abolished
under the right to equality. The same right also provides
that the stale shall confer no title on a person except those
who excel themselves in mibilary or academic field. Thus
right Lo equality sirives o make India a true democracy
by ensuring a sense of equallty of dignity and slatus
amang afl ils cilzens:

Have vou read the Preamble to our Constituliin®?
How does i deseribe equality? You will find that the
Preamble mentions two things about equality: equality

Article 16 (4): Nothingin this article shall
prevent the State frem making any
provision for the reservation of
appointments or posts in favour of any
backward class of citizens which, in the
opinion of the State, is not adeguately
represented in the services under the
State.
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of status and equalily of opporiuntty. Equality of opporiunity means
thai all secttons of the socicly enjoy equal opportunities. But in a 33
soctely where Liere are varions kinds of soctal inequalities. whal does
equal opportunity mean? The Canstitullon clarifies thal the
governmernt can implement spectal schemes and measures for
tmproving the condilions of certatn sectlons of soctety: children.
wamen, and the snetally and educationally backwani classes. You
may have heard aboul reservations’ in jobs. and tn admissions. You
would have wondered why there are reservallons W0 we (ollow Lhe
principle of egqualily. In GBet Aclicle 16(4] of the consiflulion explicilly
clartfies that a policy ltke reservation will not be seens as a violation of
right (o equality. If you see the spirtt of the Constitution, this is
required for the fulfiment of the right to equality of opportunity,

Yovu Are THE JUDGE

You hitve received a posteard’ from
Hadibandhy, who identifies himscli as a,
“member of the dalit commmunity” i Pun
distriet t Odisha. Mt from Uits comamunly
refused (o follow a ctslom thal requlred
them o wash (he feet of the groom and
fuests of the ‘upper caste’ during miarrage
ceremonies: In revenge. four women from
this community were beaten up and
anolher was parded naked. The posteand
wriler says *Ouy children ane educated and
they are not willing (o do the customary job of washing the feet of
upper caste men, clear the lefl-overs after the marmtage feast and
wash the ulepsiis.”

Assuming thal e fcts given above are correcl, you have Lo decide:
Does this case tnvalve vidlation of Fundamental Rights?

Whal would you order the government (o do in this case?
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Article 21: Protection of life and personal
liberty—No person shall be deprived of his
life or personal liberty except according
to procedure established by law.

Ricut 7o FreenoM

Equality and freedom or liberty, are the two righls that
are most essential o a democracy. It s not passible (o
think of the one without thinking of the olher. Liberty
means freedom of {hought, expression and action. However
it does not mean freedom (o doanyihing that one destres
or lkes, [I Ul weee to be permitied hen a large number
of peaple will ol be abile to enjoy thetr freedarh, Therefore,
freedoms are delined In such a manner thal every persan
will enjoy her (reedom withowt threatening freedom of
others and withow! endandering: the law and order
sttuation.

Right to life and persanal liberty

The foremost right among righis to freedom s the right o
e and personal liberty. No elttzen can be denied his or
her life except by procedure as lald down under the law.
Similarly no one-can be dented his/her personal liberty.
Thal means no one can be arrested without beétng Lold
the grounds for such an amest. If arrested. the person
has Lhe right lo defend himsell by a lawyer of his cholce.
Also. it ts mandatory for the police to take that persan to
Lize nearesi magistraie within 24 hours. The magisirate,
who is nol part ol the police, will decide whethier the arrest
= Justified or not.

This right 1s not just confined lo a guarmntes against
taking away of an individual's life but has wider
application. Varfous |udgments of Supreme Court have
expanded (he scope of this right. The Supreme Court
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has ruled that this Aght also includes right (o Hve with human dignity,
free from exploliation. The courl has held that right Lo shelter and
livelihood = also included in the fght to life bécause no person can
Itve withioul {he means of Tiving, thal is, the means of ivelthood.

Preventive detention

Ordtniarily, a person would be arrested afier hie or she has reportedly
commilled some offence. However thers are exceplions o this
Somelimes a person can be arrested stmply oul of an apprehension
that he or she s likely to engage tn unlawiul activity and imprisoned
for seme time without following the above mentioned procedurce. This
Is known as preveniive delention, IL meéans that if the governnment
feels thal a person can be a threal lo law and order or to the peace
and security of the natton, )t can detain or amest that person, This
preventive detention can be extended only for three months. After
three months such a case 1s broughl before an advisory board lor
review.

On the face of I, preveniive delention looks like an éffeciive Lool
in the hands of the government to deal with anti-social elements or
subversives. But this provision has often been musused by the
governmienl. Many peaple think (ha! there musst be greater saleguards
in Lhis law so thal It may not be misused agalnst people oy reasons
other than (hat which are really jusUfied. In facl. there 15 a clear
tenston between right to lfe-and personal liberly and the provisian
for prevenive detention

Other freedoms

You ecan see that under the right lo freedom there are some pther
rights as well. These rights however are nol absolute. Each of these
Is subject o resiriclions imposed by the government.

For example right Lo [reedom of speech and expresston is subject
to restrictions such as public srder. peace and morality ete. Freedom
to assemble too s (o be exercised peacefully and without arms. The
governmenl mmay lmposeé restrictons It certain areas declartng Lhe

-asseiibly of five or more persons as unlawfil. Such powess can he
easily misused by the administration. The genuine protest against
an act or policy of governmeni by Lhe people may be dented
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| feel 'that matly of Lhese [undamenial
ghils have been framed from the point of
uof 4 pollce constalile.. you will And that
wery minimum rights hove been conceded
antl tire aimosi invariably followsd by a

visn. Almosl every arficle is llowad by
wiso which takes away the right almest
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permission. However, (f Lhe people are aware and vigilant in regard
to their righis and choose to protesi against such acts of
administration such misuse becomes rare.  In the Censtiluent
Assembly tself. some mernbers had sxpressed thetr dissatisfiction
aboul restrictions an righls.

every one of those rights which

AT wl.m 0, 200 Agril 10T

Rights of accusecd
Our Constitulion ensures that persons accused ol varous offences
wontld also get suificient protection. We often tend Lo belleve that
anyone who s charged with some offence s guilty. However, no one Is
guflty unless the court has found theat person guilly of an offence. ILis
also neeessary thal a persein acensed of any erime should gel adequale
opportunity to defend herself or himself. To ensure a fatr trial in courts,
the Coapstitution has provided three righl=
= 0o person woutld be punished for the same offence more than
Once.
% o law shall declare any actlon as tlegal from a backdate,
and
& no person shall be asked to give evidence agatnst himsa1f or
hersell
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Check your progress
! Do you think that the following situations demand 37
restricttons on right (e freedom? Give reasons (o support
YOUur answer.
a. People have assembled for a peace march afler
commml riots in the city,
b. Dalils are dented entry in a temple. Amarch s being
- onfantsed Lo foreibly enler the temple.
. Hundteds of Adivasis blocked the road demanding
mmmmmymmmaﬂnmm .
- be returned. N,
d. A casle panchayal ts meeling Lo decide HH! '
puntshinent (o3 young :rmplefm nmyﬁuamﬁlﬂn

Lhetr casle.

RicHT AcamwsT EXPLOITATION

In aur country there are millions of
people who are undemprivileged and
deprived. They may be subjected lo
explottation by their fellow linman
beings. One such form ol
explotlation In our county has been
begar or foreed labour wilhont
pavmeni. Another closely related
form of exploftaiton is buying and
selling o human beings and wsing
them as slaves. Both ol these are
prohibited under Lhe Constitulion.
Forced labour was tmposed by
landlords, moneylenders and other
wealthy persons In Lhe past. Some

o "f"Sonied b Wl | e e
& o try. Spectally Yiolation s depleted’ in (his

in brick kiln work. It has now e

been declared a crime and I is H ' :

punishable.
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The Constitution also forbids employment of children below the
age of 14 years in dangerous jobs like factories and mines. With
child labour being made legal and right to educatton becoming a
fimdamental right for children, this right agatnst exploilation has
become more eatingiul

RigaTt vo Freenoum oF RevLigion

According to our Constitution, everyone enjovs the righl to follow
the religlon of his or her chadee. This [reedom ts considered as a
hallmark of democracy. Historically, there were nilers and emperors
in different paris of the world who did not allow residents of their
countries lo erijoy Lhe right Lo freedom of religion: Persons following
a religlon different from thal of Uie miler were either persecuted or
forced o convert W Lthe official religlon of the rulers. Therelore,
democracy has always Incorpiisited the freedom (o follow the religlon
of one’s choler as one of IS basie prjmﬂp!m

Freedom of fmith and worship
In Indta, everyone 1s free Lo choose a religion and practtce that religion.
Freedom of religlon also includes the freedom of conscienee. This
means that a person may choose any religion or may choose nol 1o
follow any religon. Freedom of religion meludes the freedom Lo
profess. [ollow and propagate any religlon. Freedom of rellglon 18
subject Lo ceriatn imifations. The government can impose resirictions
on the practice of freedom of religion in order to proleet public order,
morality and health. This means that the freedom of religlon 15 nold
an unltmited right. The government can inferfere i religlous matlers
for rooting oul ceriatn social evils. For example |n the past, the
government has taken steps banning practices like salf. bigamy or
human sacrifice. Such restrictions cannol be oppesed in the name
of interference i right (o freedom of religlon.

The lImitaticns on the right Lo freedom of religlon always produce
lensions between followers of various religions and (he government,
When the government seeks lo resiricl some activities of any religious
group, people of that religlon feel that this is Interference in thetr
religlon.

Freedom of religion beeomes a matter of political controversy for
yel another reason. The Constitution has suaranteed the right
to propagate one's religion. This tncludes persuading people to
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convert from one religion Lo another. However, some people resent
conversions on the ground that these are based on tnttmidation or
inducement, The Constitution does not allow foreible conversions. It
only gives us Lthe right to spread information aboul our religion and
s allrmel dlhersio 1L

Equallty of all religions

Being a country which ts home to several relliglons, 1L 1s necessary
that the government must extend equal treatment o diferent
religins, Negatively, (L means that government will not favour any
particular religlon. Indta does not have any offictal religton, We don't
have (o belong to any particular religlon in order to be a prime
mitnister or prestdent or judge or any other publie official. We have
also seen Lthat under the righl Lo equality, there 15 o guaranles tiat
governmen! will nol discriminate on the basts of religlon tn giving
employinenl. The tnstitutions run by the Stale will not preach any
religlon or give relions education nor will they favour persons of
any religgon. The objective of these provisions Is 1o suslain and
nuriure the principle of seculansm.

Activity _

Make a st of public religlous activittes thal lake
place tn your village or city.

Which of these tnyvolve an exercise of right (o religious
freedom? '
Disess whal could have happened if this right was
nat available to people in your Jocality.

CuoLtoraL axp Epvcamioran RicHTs

When we talk of (he Indisn soclety, e image of diversity commies belore
ot minds. India s nol made up of 4 monolithie seciety, We are a
soclely that has vast diversity. [n such a soclety that is full of divensity,
Lhere would be soctal secUons which ane small in numbers compared
to some other groups. I a group ts in minority, will it have to adopt
the cullure of the majority?

Crar Constitution believes that diversity s our strength. Therefore,
one of the fundamental rights ts the right of the minorittes to
maintain thetr eulture. This minority status is not dependent only
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*A heavy esponsibility would be cast
on the majority to see that in fack ihe
minarities fesl secure. ...the anly s
for the mimoritles lies in a secular
It pays them to be nutionalists
maforily commmunity shuuld nat
of their national outlook. . They st
ry 1o place themselves in the pos
of the minodtes and Ly o appee
.ﬂﬂfﬁmﬂdumag@rﬁr

upon relision, Linguiste and cultiral minorites are also Ineluded
in Lhis proviston, Migorilles are groups thal have common language
or religlon and in a particular part of the country or o the country
as a whole. they are outnumbiersd by some other soctal section. Suclh
commuriiies have a culiure, language and a seript of thedr own, and
have the right to conserve and develop these.

All minorities: religlous or linguistic, can sel up their own
educational institutions. By doing so, they can preserve and develop
thelr own culture. The governmenl will nol. while granting ald to
educational institulions, diseriminale against any educational
institubion o thebasts that 1 s under the managenent of minonty
comnity.

Rigat ro CownstrrvTionar ReMepies

One would agree that our Constitution contains a very impressive
list of Fundamental Rights. But merely wriling down a list of rights
1s not enough. There has Lo be a way Uirough which they could be
realised In practice and defended agatnst any altack on these righis.
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Right to constitutional remedies Is Lhe means through
which this 1s o be achieved. Dr. Ambedkar considered
the right lo consitlutional remedies as heart and soul of
Lhe constitution’. Il is so because this ridhi gives a cllizen
the right Lo approach a High Court or the Supreme Court
to get any of the fundamenial dghis restored In case of
thetr violalion, The Supreme Court and the High Couris
can issue orders and give direetives Lo the governmenl for
the enforcement of rights,

The courts can Issue vartous special onders known as
wrils:

¢ Habeas corpus: A wril of habeas corpus means
that the courl orders that the arrested person
should be presented before 1L 1t canalso order o
set free an arrested person if the manner or
drounds ol arresLare nol lawful or satislaclory.

4 Mandamus: This wril is issued when the court
fineks that a particular office holder 1s nol doing
lesal duty and thereby is infringing on the right of
an individual.

& Prohibition: This wiil is lssued by 3 Tlghier courl
High Court or Supreme Courd) when a lower courd
Tuts considered 1 case going beyond is furtseiction.

% Quo Warranto: If the court finnis (that a person s
holding effice but 1s not entitled to hold [hai ofllee.
1L ssties the wil of guo warrante and restrcts thal
person from acling as an office holder.

@ Certlorarf: Under this writ, the court onders a
lower court or another authority lo transfer a
maller periding before il (o Lhe higher authority or
courl

Apari from the judiclary, many other mechanisms

have been erealed In laler years for the protection of
rights. You may have heard aboul the Nallonal
Commisston on Minorilles, the Nallonal Comnussion on
Women, the Nattenal Commission on Scheduled Castes,
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ete. These institutions protect the nghis of women, minoritics or
Dalits. Besides, the Notional Human Rights Commission has also
been established by law Lo protect the fundamental and othier kinds

of tights.

Natlonal Human Rights Commission (NHRC)

The real test of (e rights given by any constitulion b in
their actual fmplementation, The poor, dilerite and (he ."._
deprived sections of Lhe society must be able Lo exercise
their righis, lnﬂnpmdnmnrgmdsaummnmpmpk
Uniori for Civll Libertios (PUCL] ¢r People’s

Democratic Rights [PUDR) have been wor :hn
watchdogs against the viclations of cighis,

tmckgrannd. the government has estabiished m 1888 an.
instifution. the National Human Rights I‘.Inufmﬁmm.

The Nationa! Human Rights Commission (NHRC)
compased of a former chief justice of the Supreme Courd
of India. n former judie of the Supreme Court. o former
chief justice of o High Court and two olher members who
have knowledite-and practical experience i matisrs
relating to human righis,

The Commission's funetions tnclude nmiiry at fts oam
initiattve or on a petition presented to by o victim into
complaint of violation of human rights: wisit to jails to.
study the condition of the Inmutes; I.l:lxdtrtnkh‘lg and

promotng research in the feld of uman rights, elc.

The Commission receives complaints in tlmusmd;
every year. These relate m:ustmltul&t:lhmhﬂm!nge
disappearances, palice excessss, [ilure  taking action,
indignily 1o women, ele. s most stifizant intervention.
has been on disappeared youth in #unjuh and’
investigntion and irfal of Gujaral riol cases where lis
interventinn proved sffective.

The Commission does nol have the power of
prasecution. L con merely make recommencdations Lo the
governmenl or recommend o l‘hu courts o tnlljlll
procesdings based on (he Inquity that i cofiducls.

For more detulls visit Hulp:/ feww nhre nle i

'-h
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Directive Princiries oF Stare Poucy

The makers of our Consiitution knew thal independent Indta was
going o face many challenges. Foremosl among these was Uhie
challenge to bring aboul equality and well-being of all eilizens. They
also thought that certain policy direction was required for handing
these problems. At the same tUme. the Constitution did not wani
[ulure governmients (0 be bound by ceriain policy decistons.

Therefore, some guidelines were incorporated in the Constitulion

bt they were nol made legally enforceable: this means that § a
government did not nplement a particular goldelinge. we cannol go
(o Lhe eourt asking the court Lo Instruet the govermunent Lo implement
that policy. Thus, these guldelines are ‘non-justiciable’ L.e., pasis of
the Constilution that cannol be enforeed by the judiciary. Those who
framed our Constitulion thotight that the moral foree hehind these
guidelines would ensure that the government would lake them
‘serfousty. Besides, they expected that the people would also hold
the governments respansible for implementing these direclives. So,
a separale lst of poliey guidelines is included in the Constitnlion.
The list of theseputdelines is called the Directive Principles of State
Policy.

What do the Directive Principles contain?
The chapter on Directive Princtples lists matnly three things:
# the goals and objeclives thal we as a soolety should adopt:
& certatn rights that individuals should enjoy apart from Lthe
Fundamenial Righls; and

# cerinln policies thal the government should adopt.

You may F;Et soimie tdea of the vision of makers of our Constitulion
by looking at some of the Directive Principles shown below,

The governmenis [rom Lime Lo Wme tried W give eflect o sbioe
Direclive Principles of Stale Policy. They passed several ramindan
abalition hills, nationalised banks, enacted numernis factory laws,
fixed mininmm wages, collage and small industries were promoted
and provisions for reservatlon for the uplifit of the scheduled castes
and scheduled (ribes were miade. Such efforts (o give effect (o the
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Directive Principles include the right to educalion, formation af
panchayati ra| instituitons all over the couniry, parttal right to work
under employment guaranies programme and the mid-day meal
scheme ele

Fundamen(al Duties of cliizens

& In 1976, the 42" amendment o (he Consiitution was
pasied. Amoni other things, (his amendmnt insectied
o Uil of Furklamiental Duties of Cltleene. In'nll en ditis
were enumerated. However, the Consutution does nat
say anything vhout enforeing these dutles. ",

@ As citizens, we nnist abide by the Constitulion. defis
CUT CONTITY. prnmn!ei‘mﬂnﬁu;.‘mmﬁuﬁdimm&t’
thr environmeent

& However. il must be:noted Hml our E:rmutu,thm does
not muoke the enjoyment of righis dependent or
conditional upon fulfilment of duties. In this sense, the
inclusion of undamenial duties has not chonged the
sinius of our fundamental dghis.

Check your progress
It ts estimated that there are aboul three million urban homeless
In Indéa. Night shelters are nol avatlable for more than five per
cent of this population. Hundreds of these old. sick homeless
people dre killed by cold wave during winter. They cannol have
ralion and vottng cards in the absence of any ‘proaf of restdence’,
Withoul these documents they also cannot avall government
=htlpns uﬂ:ﬂrmlmls A large number of these homelss peuple
: kers, who earn very low wages. They travel to
vT.he*mly‘hl searchof workcirom Aifferent parts of the country.
mmmmmm i pelition lﬂ ﬂn&mﬂwﬁn{

ﬂ:nuldmﬂmu. . _ f :

a Whal Fundamental Rights are betng denied to the homcless
in thetr everyday life?

b. What kind of orderwould yoit request thie Supreme Cotrt

Lo lssue?
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RevLaTionsurr ReTWEEN FunDasmeEnTal RIcHTS AND
DmecTive PrincirLEs 45
It is possiiide ta see both Fundamental Rights and Directive Principles
as complementary to each other. Fundamental Rights restratn
the government [rom doing cerlain things while Direclive

Digeerive Prineiries

Goals
\i"tlilm- of Ui peaple; Sovtal
ecopotie sl politel
JLaisd e,
Tomstng e stomdand of B 5
livins equitable distribution Adequate el oo
ol resurces; \ '
explaliation;
Policies ) Riht 15 wrk:
' i
tntform o1l eorde: " Enirly childfMood eare amd
akiton b o education o children below
Prolubiion of consumption 1o e of six years
o ol e,

Toll smd wasfiny ir $24 povey of
roying wice fhingr tu the
Comctitution of 1 amnet &

:rg:li‘m'_-.b.:'t'} ey G
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Principles exhort the government (o do certatn things. Fundamental
Rights mainly protect the righls of individuals while directive
principles ensure thewell-being of the entire soctely.

However, al tmes, when government intends lo implement
Directtve Prineiples of Stale Policy. Il can come in conflict with the
Fundamental Rights of {he cilzen.

This problem amse when the govermment soughit 1o pass laws o
abolish zamindart system: These measures were opposed on the
ground that (hey violated right Lo property. However, keeplins 1o mind
thie soctelal needs thal are grealer Lhan the individual interesis, the
government amended the Consttulion to give effect to the Directive
Prinetples of State Policy. This led (o a long legal battle. The execultve
and the judtctary took different positions. The governmenl clalmed
that rights can be abridged for giving effect Lo Directive Principles.
This argument assumed that rghls were a lithdance Lo wellare of
the people. On the other hand, the court held the view that
Fundamental Rights were so important and sacred that {hey cannot
be limited even for pumoses of Implementing Directive Principles.

Right to Property
Behind the controversy abant the relationship between righis
and directive principles. there was one important reason: in
the Consttiution, nﬂmnuﬂ} there wes a fundamental [ght to
‘ncquire, possess and -maintain’ propeny. Eulﬂuﬂummmm'
made Il clear that property could be taken away by the
government for public welfare. Stnee 1950, mmtnwdc
memy faws thatt limited this riyght to property. This right was at
the centre of the long debate over the relationship between sights.
und tiim:ﬂw: p—lmipk.-.- Finally, in 1973, thwﬁuprmtﬂmnl.
beasic ﬂm‘dm’e af Lhe {‘.‘qnmmhn and Ihurnl‘nr:. milm:nml
had power to abiridge this right by an amendment. 'In 1975, the
44 amendment to the Constitution removed (he right lo property
mmmuﬂurfummmmmsuwmummm
leginl righl under arijcle 300 A
Whal difference. do you think, (his change of stalus makes

to the right 1o praperty?
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This generaled another complicated debate, This related to Lhe
amendment of the Consttution, The government was saying that 47
Parllament can amend any part of the Constitutton. The court was
saying Lhal Parllamentl cannotl maks an amendment hat violated
Fundamenial Rights. This controversy was settled by an tmportant
dectston of the Supreme Courl in Kessvananda Bhanilt case. In this
case. the courf sald thal there are ceriain basic fealures of Lhe
Constitulfonand Lhiese cannoil be changed by Parlfament. We shall
discuss this in grester-detall in Chapter 9 on ‘Constitution as a Living
Document!”.

g Etyi

$157HE: Dalit family finally gots some respite from court
; Hf:ﬁgl Sasslons court sends the cas2 back to magistrats with diraction to pass  tresh order
i!'ﬁfli:’ e o Vi ol AL tatet St s, M 7 ool
. -111‘;ﬂ =
i}-p{'gzm

I T :
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Ik :

S

Wﬂﬁﬂmwﬁiwmw
idhlh % 1s
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Check your progress

Read the main points of the Bill of Rights in the Soulh
Ik Afnean Canstitution and the Direetive Principls in Indks.

fﬁiﬂl th:mnmmpﬂlm&m the two lists?

Conclusion

in e writtngs of Jotrmo Phtley 11827 1890}, a radiea soctal
reformer from Maharashtia, we (ind one of the exrlies!
expressions of the view thml rights tnchude both freedom znd
egquality. During the nalional movement, this idea of righls was
further sharpened mxd expanded to constitutional nghls. Our
Consliiuiion rellevied ihis long Lroditon and listed the
tundomental rights. Stnee 1050, the Judiciary has lunctioned
as an lmporlanl proteclor of rghis

Judiciil Istterpreiattons have expandad Lhe scope of righls
in muny respects. The gevernment aod admbotstealion of our
ooty funetton wil hin Uhis overadl frunework, Rights enforre
limitzilsones o the functioning of (he dovernment and ensure
destioeradic governanes of the conntry.,
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Exercises

. Write true or folse ngainst each of these simlemenis:

n} A Bill of Rights lavs down the rights enjoved by the people of o
coumiry.

b) A Eill of Righis protects the liberties of an individunl,

o) Ewery country of the world has a Bill of Rights.

di The Consittution puaranices remedy agains] violation of Righis.

. Which of the following fs the best description of Fundamental Rights?

nl AH the rights an individhaal shoild have,

bl Al the righis given to cifizens by law.

e) The rights given amd protected by the Constiution.

dl The rights glven by the Canstitution that cammol ever be
Testricied.

Read the following sinations. Which Fandimental Right is being

used or violated in each ease and how? |

a) Overweight male eabin crew are allswed 1o gt promolion in the
nallonal afrlines bil their women collendues who gain weldht
nre penalised.

b) A director makes a docunentory filen thal erilicises the policies
ol the government.

cl People displaceéd by a hig dam t(ake pul o fally demanding
refabilltaliorn,

dl Andhra society runs Telugu medium schools oulside Andhra
Prodesh. '

Which ol the followitp 15 o cofretl nterpreluben of he Cullurml

and Eduecational Righis?

al Only childrén beloriging to Uie minority group thal has epened
ecducational [nstilution can study there.

bl Government schools must ensure that children of the minority
proup will ke introduced 1o thedr belief and coliore

ol Limgistic ond religions minorities can open schools for their
children and keep it reserved for theme

dl Linguistic and religious minorities can demand that their
children must pot study n any educational mstiubion except
those mannged by their own commmity.
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Which of the fllowing 18 o vislution of Fundamental Rights and
why?

a)  Not paying minimm wiyes

bl Banming of 4 book

c) BHanning of loudspeakers after 9 pm,

dl Making a speech

. An activist, working amang the peor savs that the poar dan'l need

Fundamenial Rights, What they nesd are Dinective Principles to be
mude legally binding Do you agree with {his? Give your reasons,

. Several eports show (hal easte groups previously associated with

scaveniging are forced (o continue in this job. These in positions of
authority refuse Lo give Lhem any other job, Their childten are
discouraged from pursuing educalion. Which of thelr Fundiomental
Rigihts are being vielued in this instafice?

B. A petition by a human sights group drew. atlention of Lhe cotirt (o

16

thie condition of starvatlen and hunger in e counlry. Cver five
crore lonnes of food grains was stored W the godowsis of the Food
Corporation of India. Research shows thal o large numbier of mition
cardhnlders do oot kmow about the quomtity of food gmins they can
purchase from, fair price shops, It requested the court 1o order the
povernment (o improve its public distribution system.

a. Which different rights does this case invalve? How are (hese

rights interlinked?
b, Should these rights form part of the right o life?

. Read the statement by Somnath Lahirt in the Constitutent Assembly

quoted in this chapter. Do you agree with him? If ves, give instances
to prosee (. If mot, give arguments against his pesiijon.

Which of the Fundamenial Rights is in vour opinlon the most

impartant right? Sunmnarise s provislions amil glve wmfuments (o
show wity L Is most important
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